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BURGAL LYDEN AND OTHERS 
Jury 21, 1955.—Ordered to be printed 


Mr. Kireore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 4044] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4044) for the relief of Burgal Lyden and others, having con- 
sidered the same, reports favorably thereon without amendment 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to provide for the pay- 
ment to Burgal Lyden the sum of $750; Joseph J. Schimmels the sum 
of $1,000; Mrs. Elizabeth McCready the sum of $500, and Albert C. 
Lyden the sum of $300 (all of Naponee, Franklin County, Nebr.). 
The payment of said sums shall be in full satisfaction and final settle- 
ment of all claims against the United States for damage to their real 
ports caused as a result of the construction of the Harlan County 

am and Reservoir project, and for which compensation may not 
be made under existing e 


STATEMENT 


The Department of the Army, in its report dated Feburary 26, 
1954, gives in detail the history of this proposed legislation. The 
83d Congress bill (H. R. 5812), on which the report was made, pro- 
vided relief for a number of claimants in varying amounts. 

In its report the Army indicated that there appeared to be an equi- 
table basis for relief with respect to the four claimants named in the 

resent bill, which was introduced in the form recommended by the 
partment, 
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2 i BURGAL LYDEN AND OTHERS 






. After careful review, the committee concurs in the recommendation 
and recommends favorable consideration of H. R. 4044. 
The letter from the Department of the Army is as follows: 


i i DEPARTMENT OF THE ARMY, 
Washington 25 D. C., February 26, 1954. 
Hon. Cuauncey W. Reep, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Reep: Reference is made to your letter enclosing a copy of H. R. 
5812, 83d Congress, a bill for the relief of Burgal Lyden and others, and requesting 
a e on the merits of the bill. 

This bill provides as follows: “That the secretary of the Treasury is authorized 
and directed to pay, out of any money in the Treasury not otherwise appropriated, 
to the following: 

“Burgal Lyden, $1,500; Quentin Story, $1,500; Otto J. Stolz, $1,000; Abraham 
Seal, $1,500; Joseph H. Melton, $800; Guff Harrison, $1,500; Lawrence W. 
Stover, $1,000; Joseph J. Schimmels, $2,500; Mrs. Rosie Losey, $750; Mrs. 
Elizabeth McCready, $1,750; Albert C. Lyden, $1,500; Cylvan, C. Hackler, 
$1,250; Elzia Melton, $3,750; M. B. Hoyiman, $1,000; Ed Shaw, $4,000; William 
Melton, $1,750; A. A. Riley, $250; Mrs. Mabel Simmons, $1,500; Mamie Fran- 
cisco, $500; Fred- Duncan, $800; Quinton H. Hull, $400; Harold Hull, $500; 
Harvey L. Carroll, $4,500; Maenard Kinnaman, $350; Ralph Norton, $850; 
H. C. Landreth, $750; Otto F. Stoltz, $500; James T Davis, $4,000; Mrs. Ryan 
Will. $800; Mrs. Rachael Woody, $300; William Bendel, $1,000; Lilah Sindt, 
$1,750; Sophia Harvey, $1,000; Russell Walton, $150 (all of Naponee, Franklin 
County, Nebraska); for damages rendered to their property in connection with 
the construction of the Harlan County Dam and Reservoir project, and for which 
compensation may not be made under existing law.” 

The records of the Department of the Army show that, in connection with the 
construction of the Harlan County Dam and Reservoir project, a flood-control 
project located on the Republican River in Harlan County, Nebr., it became 
necessary for the Corps of Engineers to relocate the Oxford branch of the Chicazo, 
Burlington & Quincy Railroad, which would have been inundated by the waters 
of the reservoir. The relocation work was commenced approximately 2 miles 
each of Naponee where a realinement and gradual increasing grade were started 
in order to clear the summit at the Harlan County Dam. This relocation resulted 
in the placement of the railroad track 100 feet north of its former location and 





Du the construction incident thereto produced an embankment 20 feet in height 
‘along the southerly edge of the village of Naponee, Nebr. 


; claimants named in the subject bill are the owners of land and improve- 
ments in the vicinity of the 20-foot embankment so constructed. 

Interviews with claimants disclosed the fact that they based their alleged 
damages on the change of access to their property, the drainage hazards, and the 
obstruction of view because of the relocation of the railroad, and the construction 
of the 20-foot embankment. The amounts stated in the subject bill presumably 
represent the depreciation in the market values of their properties by reason of 
such relocation and construction. 

In po ing a site for relocation of the railroad, the Government acquired fee 
title to lands from only five of these claimants; namely, Abraham Seal, Joseph 
H. Melton, James T. Davis, Mrs. Rachael Woody, and Spohia Harvey. Some 
of these lands were acquired through purchase transactions and others were 
acquired through condemnation proceedings. In arriving at the amounts to be 
, the Government included in its appraisals adequate amounts for severance 
damage to the properties where such damage was involved. Payments were 
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BURGAL LYDEN AND OTHERS 3 


It is considered that the settlements made by the Government in the above 
instances are ample compensation to the claimants, not only for the value of the 
lands acauired by the Government but also for any damages which may have 
resulted from the relocation of the railroad right-of-way and the construction of 
the 20-foot embankment. 

The properties of each of the other claimants have been eee and it has 


been determined that the market value of the properties of only three of the 
claimants named in the subject bill have been adversely affected by reason of the 
relocation of the Oxford Branch of the Chicago, Burlington & Quincy Railroad. 
These claimants are Joseph J. Schimmels, whose property prior to construction 
of the embankment had an estimated value of $2,750 and a value of $1,750 after 
the construction; Elizabeth McCready, whose property was valued at $3,250 
before construction and $2,750 after; and Burgal Lyden, whose property was 
worth $2,250 before construction and $1,500 after. In addition to the above, it 
was found that the claimant, Albert C. Lyden, owns a total of 80 acres in the 
southeast corner of the village of Naponee, approximately 3.6 acres of which were 
severed by the original railroad. Mr. Lyden granted an easement to the Govern- 
ment over 1.6 acres of this severed portion for use as a borrow and construction 
area in connection with construction activities of the new railroad right-of-way. 
The entire unit was appraised in April 1949 and valued at $10,000. Its present 
estimated value is $12,000. While Mr. Lyden has suffered no damage to his land 
and buildings because of the construction activities of the Government, he was 
unable to farm 2 acres of his land adjacent to the easement area of the Government 
ee 1949-51 crop seasons and sustained a loss estimated to be approximatley 
$300. 

The claimants, Otto J. Stolz, William Melton, and Fred Duncan, have advised 
representatives of the Department of the Army that they do not consider that their 
property has been damaged and, therefore, do not expect any payment of damages 
by the United States. The claimant, Mrs. Mabel Simmons, did not purchase the 
property claimed to have been damaged until after the construction of the new 
railroad was completed. 

While there exists no legal liability on the part of the United States to compen- 
sate the claimants for the damages described above, there appears to be an equit- 
able basis for relief with respect to the claimants, Burgal Lyden, in the amount of 
$750, Joseph J. Schimmels, in the amount of $1,000, Elizabeth McCready, in the 
amount of $500, and Albert C. Lyden, in the amount of $300. 

Accordingly, the Department of the Army, while opposed to the enactment of 
the subject legislation in its present form, would have no objection to the enact- 
ment of the subject bill, if the text thereof is amended to read as follows: 

“Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of the Treasury is authorized 
and directed to pay, out of any money in the Treasury not otherwise appropriated, 
to: Burgal Lyden, the sum of $750; Joseph J. Schimmels, the sum of $1,000; 
Mrs. Elizabeth McCready, the sum of $500; and Albert C. Lyden, the sum of 
$300 (all of Naponee, Franklin County, Nebraska). The payment of said sums 
shall be in full satisfaction and final settlement of all claims of the above-named 
claimants against the United States for damage to the'r real properties caused as 
a result of the construction of the Harlan County Dam and Reservoir project, 
and for which compensation may not be made under existing law: Provided, 
That no part of the amounts appropriated in this Act in excess of 10 per centum 
of any claim shall be paid to or received by any agent or agents, or attorney or 
attorneys, on account of services rendered in connection with such claim, any 
contract to the contrary notwithstanding. Any person violating any of the 

rovisions of this Act shall be deemed guilty of a misdemeanor and upon conviction 
hereof shall be fined in any sum not exceeding $1,000.” 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 


Roserrt T. Stevens 
Secretary of the Ärmy. 
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Jury 21, 1955. —Ordered to be printed 


Mr. Kırcore, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 2949] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 2949) for the relief of Jose Armando Quaresma, having con- 
sidered the same, reports favorably thereon without amendment and 
recommends that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to grant the status of permanent residence 
in the United States to Jose Armando Quaresma. The bill provides 
for an appropriate quota deduction and for the payment of the required 
visa fee. The bill also provides for the posting of a bond as a guaranty 
that the beneficiary will not become a public charge. 


STATEMENT OF FACTS 


The beneficiary of the bill is a 25-year-old native and citizen of 
Portugal who arrived in the United States on April 15, 1951, as & 
seaman. He was inducted into the United States Army on October 29, 
1951. The beneficiary served in Korea and received the Purple Heart 
for wounds received in action. He contracted tuberculosis while in 
the United States Army. He was treated at Fitzsimons Arm 
Hospital from August 1953 until his discharge on July 29, 1954. His 

t 
allowance from the Veterans’ Administration. The beneficiary is no 
eligible under Public Law 86, 83d Congress, inasmuch as he was not 
in the United States for 1 year prior to. his induction into the 
Forces. ge 
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3 JOSE ARMANDO QUARESMA 


i -A letter, with attached memorandum, dated May 6, 1955, to the 
chairman of the Committee on the Judiciary of the House of Repre- 
sentatives from the Commissioner of Immigration and Naturalization 
with reference to the case reads as follows: 


UNITED STATES DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D. C., May 6, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear MR. CELLER: In response to your request of the Devartment of Justice 
for a report relative to the bill (H. R. 2949) for the relief of Jose Armando 
Quaresma, there is attached a memorandum of information concerning the 
beneficiary. This memorandum has been prepared from the Immigration and 
Naturalization Service files relating to the beneficiary by the Denver, Colo., 
office, which hes custody of those files. 

The bill would grant the beneficiary permanent. residence in the United States 
upon payment of the required visa fee. It would also direct that one number be 
deducted from the appropriate immigration quota. 

As a quota immigrant the beneficiary would be chargeable to the quota of 
Portugal. 


Sincerely, 
— — Commissioner. 





MEMORANDUM Or INFORMATION From IMMIGRATION AND NATURALIZATION 
Service Fines Re Jose ARMANDO QuarEsMaA, BenericiarY or H. R, 2949 


Jose Armando Quaresma is a native and citizen of Portugal, who was born 
May 22, 1930, at Comvinba, Portugal. He arrived in the United States on April 
15, 1951, at Portland, Oreg., es a member of the crew of the steamship Kehrea. 
He remained in the United States and failed to maintain the status of a seaman. 

A warrant of arrest in deportation proceedings wes issued on December 29, 
1954, on the ground that he failed to maintain the status of seaman. No hearing 
hes been held, but the officer in charge of this Service at Denver, Colo., has 
granted bim until August 1, 1955, to voluntarily depart trom the United States. 

The alien was inducted into the United States Army on October 29, 1951, and 
received an honorable discharge on July 29, 1954. He was wounded during 
service and hes the Purple Heart Medal. He contracted tuberculosis while in 
the United States Army and was hospitalized at Fitzsimons Army Hospital, 
Denver, Colo., from August 1953 to the time of his discharge on July 29, 1954. 
His tuberculosis is now in an arrested state. Subsequent to his discharge the 
alien resided at the YMCA in Denver, Colo., and his living expenses were furnished 
by the local American Red Cross. During the time his expenses were furnished 
by the Red Cross, he had an application pending with the Veterans’ Administration 
for disability comrensation. On March 25, 1955, he received a disability allow- 
ance from the Veterans’ Administration amounting to $181 per month. He also 
received back pay in the amount of $1,255, out of which he repaid to the Red 
Cross all money advanced to him by them in the amount of $483. 

’. The alien has stated that he has had less than 1 year of schooling in Portugal 
and that it is his intention to go to school under the GI bill in the United States. 
"The alien resided in Lisbon, Portugal, from the time of his birth until 1947. 
‘From 1947 to 1951 he was employed as a seaman. The alien is single and has 
no relatives in the United States. His father is not living, and his mother, Maria 
de Concepcion Quaresma, resides at Rua de Felipe de Mata No. 128, Lisbon, 
yg i alien has advised that he lived with his mother only 1 year from 


_ Congressman Byron Rogers, the author of the bill, submitted the 
following letter in support of the bill: 


Rogers: I, Jose Armando Quaresma, a Korean veteran, am appeal- 
} a last resort, to help me get United States citizenship by getting 


il bill in Congress on my behalf. 


January 18, 1955. 
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In July 1954, while still a tuberculosis patient at Fitzsimons Army Hospital, I 
first talked with the Office of Immigration and Naturalization here about my 
desire to become a United States citizen, as I was born March 22, 1930, in Covilla, 
Portugal. Because 1 had served in the United States Army from October 30, 
1951, to July 29, 1954, I thought by virtue of this, I would automatically be 
entitled to citizenship. However, I have been told by the naturalization au- 
thorities I would need to have lived in this country for 1 year prior to being 
inducted. After working as a merchant seaman for about 5 years on various ships 
out of New York, I quit my job as assistant steward of the Greek-flag Liberty 
ship Kehrea to work for the SPS Railroad at Portland, Oreg. The naturalization 
authorities have in their files verification from their Portland office that I entered 
this country legally on April 15, 1951. Since I was drafted on October 30, 
1951, 1 did not have the 1 year's residence required for citizenship. 1 now 
face the choice of leaving the country voluntarily within 30 days or being deported 
to Portugal. 

In Portugal I have nothing. I do not know who my father was and my mother 
took no interest in me so I was raised by street vendors. I was so unhappy that 
I ran away several times and finally, at the age of 15, I came to this country as a 
stowaway. Having absolutely no tias in Portugal, I do consider the United 
States my home. If the immigration authorities send me back to Portugal, I 
fear lifetime imprisonment because I failed my military duty there. 

While fighting in Korea, I dreamed of establishing my roots in the United 
States where I would marry and give my children all the opportunities I had 
missed. My return was quite different than I had planned. In Korea I was 
stricken with tuberculosis and spent the 10 months before my discharge in the 
Army hospital in Denver. I have a claim pending with the Veterans’ Adminis- 
tration for service-connected compensation. The Disabled American Veterans 
organization is handling my claim and the Ped Cross has been helping me gather 
evidence required bv the naturalization authorities. 

As you can see by my discharge papers (copy enclosed) I earned the following 
decorations: Korean Service Medal with two Bronze Service Stars, Purple Heart 
Medal, United Nations Service Medal, Combat Infantry Badge, National Defense 
Service Medal, Distinguished Unit Citation, Good Conduct Medal. At present 
I am in the Inactive Reserve until July 24, 1958. 

My only hope, Mr. Rogers, is you and whatever influence you can exert on 
the Congress to grant me citizenship by special legislation, As time is such a 
critical factor, your prompt attention will be appreciated more than you will 
ever know. 

Sincerely yours, 
JOSE ARMANDO QUARESMA, 
Denver, Colo. 


The committee, after consideration of all the facts in the case, is of 
the opinion that the bill (H. R. 2949) should be enacted. 


O 
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PROVIDING FOR THE PELFASE OF THE EXPRESS CONDITION 
AND LIMITATION ON CERTAIN TAND HERETOFORE CONVEYED 
TO THE TRUSTEES OF THE VILLAGE OF SAG HARBOR, N. Y. 


JuLY 21, 1955.—Ordered to be printed 


Mr. Stennis, from the Committee on Armed Services, submitted the 
following 


REPORT 


[To accompany H, R, 4717] 


The, Committee on Armed Services, to whom was referred the bill, 
H. R. 4717, to provide for the release of the express condition and 
limitation on certain land heretofore conveyed to the trustees of the 
village of Sag Harbor, N. Y., having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

PURPOSE OF THE BILL 


» ‘The purpose of the bill is to authorize the Secretary of the Army to 
release by quitclaim deed to the village of Sag Harbor, N. Y., the 
ndition placed on the land pursuant to the deed of conveyance of 
ebruary 3, 1926, and the act of Congress of June 4, 1924, set forth in 
section. 1. ofthe. bill. The. deed. of conveyance provided that the 
property would be used for public park purposes and would revert to 
the United States if the property ceased to be so used, 


REMOVAL OF CLOUD ON TITLE 


The sole effect of this bill is to remove a cloud on the title of ap- 
imately 1.5 percent of 1 acre, or about 650 square feet, which was 
Bart of a larger tract of 2,988 square feet, which was conveyed for the 
ra DR the village of Sag Harbor, N. Y., by the Secretary of 
. War on February. 3, 1926, on the condition that the property conveyed 
debe ‘limited to public park purposes and would revert to the 

dé sd States when the land ceased to be so used. 
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2 RELEASE EXPRESS CONDITION AND LIMITATION ON CERTAIN LAND 


REASON FOR THE BILL 


The Department of the Army understands that after acquiring 
title to the p ty, the village of Sag Harbor erected a boundary 
line consisting of concrete posts and a hedge which was incorrect. The 
roper line was in fact approximately 13 feet east of the western 
undary line of the property conveyed. Sometime after the erection 
of the fence by the village, the owners of the property adjoining the 
western boundary of the park erected a 2-story dwelling which en- 
croaches on the 13-foot strip outside the fence. In response to the 
present owner of the dwelling, the village has adopted a resolution 
authorizing the conveyance to the dwelling owner of the strip of land 
described in the bill. The village cannot make the conveyance, how- 
ever, until it obtains a release from the expressed condition in the 1926 
deed insofar as it pertains to this strip of land. 


REMAINING PORTION OF-THE PROPERTY 


The remainder of the property known as Arsenal Lot is being used 
by the village of Sag Harbor for park purposes in accordance with the 
terms of the conveyance by the Secretary of War in 1926. The re- 
lease of the condition and limitation will not affect adversely the 
future use of the park for park purposes. 


NO FAIR MARKET VALUE OF CONDITION RELBASED BY BILL 


The committee considered the question of whether this bill should 
not provide that fair market value would be received for the release of 
the condition authorized by this legislation. The Department of 
Defense advised, however, that the condition which would be released 
with respect to the 1.5 percent acres described in this bill possessed 
no fair market value. At most there would be only a nominal nuisance 
value. 

FISCAL DATA——DEFARTMENTAL RECOMMENDATION 


The enactment of H. R. 4717 will not involve the expenditure of 
Federal funds. The Department of the Army has indicated that it 
has no objection to enactment of the bill as mdicated by the letter 

inted below and hereby made a part of this report. The Army 
letter further indicates that the Bureau of the Budget interposes no 
objection. 


June 8, 1955. 
Hon. CARL VINSON, 
; ; Committee on Armed Services, 
i House of Representatives. 

Deak Mr. Cuatrman: Reference is made to your request to the Secretary of 
Def for the views of the Depestmeut of Defense with respect to H..R. 4717, 
Gath Congress, a bill to authorize the Secretary of the *rmy to quitclaim all 
right, title, and interest of the United States to certain lands to the village of 

' Harbor, N: Y. The Secretary of Defense ‘has delegated to the Department 
= the Army the responsibility for expressing the views of the Department of 
ense thereon. 

The Department of the Army on behalf of the Department of Defense is not 
opposed to the enactment of this measure but recommends that the bill be 
amended in the manner set forth in this report. 











RELEASE EXPRESS CONDITION AND LIMITATION ON CERTAIN LAND 3 


The purpose of the bill is to authorize and direct the Secretary of the Army 
to release to the village of Sag Harbor, N. Y., the express condition and limita- 
tion placed upon the land described in section 2 of the bill which was conveyed 
to the trustees of the village of Sag Harbor, N. Y., pursuant to the provisions of 
the act of Congress approved June 4, 1924 (43 Stat. 382), section 3 of which 
provided that the conveyance of such property to the municipality “shall be 
upon the condition and limitation that the property shall be limited to vse for 

ublic-park puposes and upon cessation of such use shall revert to the United 
Datos without notice, demand, or action brought.” 

The land described in section 2 of the bill comprises 0.0156 acre of a parcel of 
land embracing approximately 2,988 square feet situate in the port of Sag Harbor, 
Southhampton Township, Suffolk County, N. Y., aequired by the United States 
by deed dated May 16, 1810, at a cost of $150. The act of Congress approved 
June 4, 1924 (43 Stat. 382), provided for the sale of certain real property no longer 
required for military purpeses, including the Sag Harbor Military Reservation. 
The parcel of land acquired in 1810, which was known as the Arsenal Lot, was 
conveyed to the trustees of the village of Sag Harbor, N. Y., pursvant to section 
3 of the act, by deed signed by the Secretary of War on February 3, 1926, for the 
sum of $150. The deed contained the following provision: 

“This indenture is made upon the express condition and limitation that the said 
property herein quitelaimed shall be limited to the use for public park purposes, 
and upon cessation of such use shall revert to the said party of the first part without 
notice, demand, or action brought.” 

It is understood that after acquiring title to the property, the village of Sag 
Harbor erected a wire fence with concrete posts and planted a hedge on a line 
which it mistakenly assumed to be the western boundary of the property but 
which was, in fact, approximately 13 feet east of the western boundary line of the 
property conveyed. Some time after erection of the fence by the villaze, the own- 
ers of the property adjoining the former Arsenal Lot on its western boundary 
erected a 2-story dwelling, which encroaches on the 13-foot strip of the Arsenal 
Lot outside the fence. The present owner, Mr. Leonard M. Ferrara, discovered 
the encroachment and has requested the village to convey to him the strip of land 
described in the bill. The village has adopted a resolution authorizing the con- 
veyance of the land to Mr. Ferrara but cannot do so until it obtains a release of 
the express condition and limitation quoted above insofar as it pertains to this 
striv of land. 

The remainder of the Arsenal Lot is being used by the village of Sar Harbor for 
park purposes in accordance with the terms of the conveyance by the Secretary of 
War in 1926 and the release of the condition and limitation will not affect adversely 
the future use of this property for park purposes. 

While H. R. 4717 is adequate for the purpose of providing the requisite authority 
for the execution of a quitclaim deed by the Secretary of the Army, it is suggested 
that amendment of the title of the bill and the first section in the following manner 
would indicate with greater clarity the underlying purpose of the bill: 


“A BILL To provide for the release of the express condition and limitation on certain land heretofore 
conveyed to the trustees of the village of Sag Harbor, N. Y 


“Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Seeretary of the Army, with respect to 
the land described in section 2 of this act, is authorized and directed to release 
by quitelaim deed to the village of Sag Harbor, New York, the express condition 
and limitation provided in section 3 of the Act of Congress approved June 4, 
1924 (43 Stat. 382) and set forth in the deed dated February 3, 1926, by which 
the Secretarv of War conveyed said land and other land comprising that portion 
of the Sax Harbor Military Reservation known as the Arsenal Lot, situate in 
the port of Sag Harbor, Southampton Township, Suffolk County, New York, 
to the trustees of the village of Sag Harbor.” 

Enactment of this measure will not involve the expenditure of any Department 
of Defense funds. 

This’fepoft has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Rureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
Rosert T. Stevens, 
Secretary of the Army. 
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Juny 21, 1955.—Ordered to be printed 


Mr. Russet, from the Committee on Armed Services, submitted the 
following 


REPORT 


[To accompany H. J, Res, 2: 


The Committee on Armed Services, to whom was referred the joint 
resolution (H. J. Res. 251) to authorize the President to issue posthu- 
mously to the late Seymour Richard Belinky, a flight officer in the 
United States Army, a commission as second lieutenant, United States 
Army, and for other purposes, having considered the same, report 
favorably thereon without amendment and recommend that the joint 
resolution do pass. 


PURPOSE OF THE JOINT RESOLUTION 


The purpose of this House joint resolution is to authorize the Presi- 
dent to issue posthumously to the late Seymour Richard Belinky, a 
flight officer in the United States Army, a commission as second 
lieutenant, United States Army, dating from December 27, 1944. 


BACKGROUND OF THE JOINT RESOLUTION 


The late Seymour Richard Belinky, while serving as a flight officer, 
was killed in action on December 27, 1944, during the Battle of the 
Bulge when his aircraft was shot down by enemy aircraft fire. 

On December i6, 1944, Flight Officer Belinky had filed an applica- 
tion with his commanding officer requesting consideration for a com- 
Mission as second lieutenant, Army of the United States. Although 
this application was approved by his commanding officer, it was not 
Ber by his commander to higher command for necessary ap- 
proval and action, The Department of the Army states that— 


it appears likely that had not the Battle of the Bulge hampered normal adminis- 
trative processes, Flight Officer Belinky would have been recommended by 
higher headquarters for appointment. 
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2 SEYMOUR RICHARD BELINKY 


It might also be noted: that during this period in World War II, the 

rank of flight officer was being abolished since officers holding this 

rank were permitted to apply for appointments in the grade of second 
eutenant. 


DISQUALIFICATION UNDER PERMANENT STATUTORY AUTHORITY 


Under the act of June 28, 1942 (Public Law 680, 77th Cong.), the 
Army has permanent authority to make posthumous appointments 
where the application has been approved by the Secretary but death 
prevents the acceptance of the appointment, Since the application 
of Flight Officer Belinky did not receive final approval prior to his 
death, Public Law 680 does not provide authority for making the post- 
humous appointment. The Department of the Army advises, how- 
ever, that even though the late Flight Officer Belinky does not qualify 
under the letter of the current posthumous promotion law, he does 
come within the spirit of the law. 


COST DATA——DEPARTMENTAL RECOMMENDATION 


This measure would not involve the expenditure of funds. The 
Department of the Army, on behalf of the Department of Defense, has 
no objection to its enactment, The Army further advises that the 
Bureau of the Budget interposes no objection. 


APRIL 20, 1955. 
Hon. CARL VINSON, 
Chairman, Committee on Armed Services, 
House of Representatives. 

Dear Mr. Crareman: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to House Joint 
Resolution 251, 84th Congress, a joint resolution to authorize the President to 
issue posthumously to the late Seymour Richard Belinky, a flight officer in the 
United States Army, a commission as second lieutenant, United States Army, 
and for other purposes. The Secretary of Defense has delegated to the Depart- 
ment of the Army the responsibility for expressing the views of the Department of 
Defense thereon. 

The Department of the Army on behalf of the Department of Defense has 
considered the above-mentioned resolution and interposes no objection to its 
enactment provided such commission is in the Army of the United States without 
component. 

The purpose of this measure is to authorize the President to issue posthumously 
to the late Seymour Richard Belinky, a flight officer in the United States Army, 
a commission as second lieutenant, United States Army, as of December 27, 1944. 
It would authorize and direct the Secretary of the Army to amend the records 
of the Department of the Army so as to reflect the said Seymour Richard Belinky 
as a second lieutenant, United States Army, to rank from December 27, 1944. 

The records of the Department of the Army show that Seymour Richard 
Belinky enlisted in the Air Corps Enlisted Reserve, Army of the United States, 
September 23, 1942, at which time he gave his address as 982 Manhattan Avenue, 
Brooklyn, N. Y., and was ordered to active duty and appointed an aviation cadet 
February 1, 1943. He was honorably discharged, November 2, 1943, to accept 

eS pt as flight officer, Air wg Army of the United States. Flight Officer 
Be inky entered upon active duty November 3, 1943, and was assigned to the 
89th Trop Carrier Group, Bergstrom Field, Tex., as a pilot, twin-engine. He 
was p on oversea shipment February 29, 1944, and served with the 440th 

Carrier Group and 441st ci A ab Group in the European theater as 
a pilot, twin-engine. ight Officer Belinky was killed in action December 27, 
1944, while serving with the 302d Troop Carrier Squadron, 441st Troop Carrier 
Group, when his aircraft was shot down over Belgium by enemy antiaircraft 





SEYMOUR RICHARD BELINKY 3 


On December 16, 1944, Flight Officer Belinky filed an application with the 
commanding officer, 95th Troop Carrier Squadron, requesting that he be con- 
sidered for commission as a second lieutenant, Army of the United States. In- 
vestigation of the records in the Department of the Army fails to disclose sub- 
stantiating evidence necessary to determine the eligibility for a posthumous 
commission under the provisions of Public Law 680, 77th Congress. Information 
now at hand reveals that an application for appointment submitted by Flight 
Officer Belinky, although approved by his immediate commanding officer, was 
not forwarded by that officer to higher command for the necessary approval and 
action. It was the prerogative of any commander to withhold submission of an 
application or recommendation to higher headquarters in accordance with his 
judgment. Consequently, in the absence of approval or action of higher head- 
quarters, the statutory provisions for posthumous appointment are not properly 
applicable and there is no statutory authority under which Flight Officer Belinky’s 
appointment may be accomplished. 

However, it appears likely that had not the Battle of the Bulge hampered normal 
administrative processes, Flight Officer Belinky would have been recommended 
by higher headquarters for appointment. Thus, the late Flight Officer Belinky 
does not qualify under the letter of the current posthumous promotion law but 
does in the spirit of the law. 

For the foregoing reasons the Department of the Army interposes no objection 
to its enactment provided such commission is in the Army of the United States 
without component. 

The enactment of this measure into law will not involve the expenditure of any 
Federal funds. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Cuarues C. Finucane, 
Acting Secretary of the Army. 





